Hall v. Pickett, No. BC415097 (Cal., Los
Angeles Co. Super. July 18, 2011).

ften when a patient is injured
during a common medical
procedure, the logical step is
to sue the doctor for medical
malpractice. But faced with an
uphill battle to recover damages from a
doctor who performed a botched cir-
cumcision, attorneys Browne Greene,
Daniel Balaban, and Andrew Spiel-
berger, all of Santa Monica, California,
were forced to explore other avenues,
and they learned that the real culprit was
the circumcision tool.

Terrel Hall was only days old when,
during a routine circumcision, Dr.
Anthony Pickett cut off most of the tip
of his penis. In the eight years since, he
has undergone three surgeries, includ-
ing a graft using tissue from his mouth.
Although he is able to urinate, doctors
aren’t sure whether he’ll be able to
have an erection or how much feeling
he’ll have if he is able to have sexual
intercourse.

Terrel’s original attorneys sued Pickett
for medical malpractice, but after several
years of litigation, they had been offered
only $30,000. When they got the case,
Greene, Balaban, and Spielberger decided
toresearch the circumcision device itself,
a tool known as the Mogen clamp.

“People look at circumcision as arou-
tine medical procedure, and if something
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bad happens, they think it must have
been the doctor’s faultbecause it’s such a
rare event,” said Greene. “Looking at the
challenges of a medical malpractice case
with medical malpractice caps to begin
with, plus an uninsured doctor, caused
us to look in other directions. Necessity
breeds ingenuity”

Their investigation revealed that the
Mogen clamp has been linked to numer-
ous penile amputations. Unlike other
circumcision tools, the Mogen clamp has
no protection shield for the head of the
penis and is built so that the physician
cannot see the head when applying the
scalpel to the foreskin.

The device’s manufacturer and dis-
tributor, Miltex, Inc., removed it from
the market in 1994 after one injury
report, but it didn’t recall the clamp or
send doctors a warning letter. In 2000,
the FDA told Miltex to warn all doc-
tors like Pickett who might be using the
clamp, but the company didn’t do it.

“The product is used in only 10 per-
cent of circumcisions but is responsible
for 100 percent of the amputations,” said

Balaban. “That kind of says it all.”

After they added Miltex to the case,
the team held a mock trial to determine
how much blame a jury would place on
the doctor over the product manufac-
turer. The defense argued that Pickett
was, in a way, a victim himself because he
had not been warned that the device he
was using was dangerous. The plaintiff
instructed the mock jurors that if they
found Pickett liable, they should limit
his fault to 10 percent. When the jury
returned a verdict with 90 percent of the
blame for Miltex and the remainder for
Pickett, the attorneys knew they had a
strong case against Miltex.

The mock jurors would have awarded
an average of $13 million in compensa-
tory damages and $30 million in punitive
damages, easing the team’s fears that a
jury wouldn’t put a high enough value
on the case.

“We knew this was going to be pri-
marily a general damages case,” said
Balaban. “Terrel looks good, he’s a
straight-A student, he has a great family,
and we were concerned that the amount

é: ‘ LOOKING AT THE challenges of a medical
malpractice case with medical malpractice caps to
begin with, plus an uninsured doctor, caused us to

look in other directions. Necessity breeds ingenuity.”
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of general damages on a case like this
could be low.”

“There is a lot of psychological dam-
age here that really gets underestimated
unless it’s presented effectively to the
jury,” agreed Spielberger. “There are
multiple layers of psychological and
emotional injuries that could play out
for someone like this.”

They got another break when the
court granted Pickett summary judg-
ment, which was unopposed by the plain-
tiff. That meant that under California law,
Miltex would be precluded from men-
tioning liability on the doctor’s part.

Armed with a stronger case, the

spotlight]

attorneys began settlement negotiations,
where they had one more surprise for
the defense: While digging through doc-
uments related to circumcision clamps,
Balaban had come across a 2006 patent
application filed by the defense liability
expert for a new clamp. In the applica-
tion, the expert discussed other clamps
on the market and specifically said that
the Mogen clamp was dangerous.
Presented with that evidence, and
knowing that it would have a hard time
blaming the doctor at trial, Miltex agreed
to a settlement of $4.6 million. Of that,
$2.8 million will be structured and paid
out in annuities over Terrel’s lifetime, for

a value of about $10 million. The family
will also receive a cash payment of about
$270,000 so that Terrel can immediately
begin therapy to help him deal with
issues that will arise during puberty.

Greene said this case is a perfect
example of what trial lawyers hope to
accomplish.

“We took a case that came to us in
such a woeful condition and moved it
into a different area of the law, and now
this child has been helped,” he said. “You
can’t give up hope because quite often in
cases, there are other pathways that will
make the case work a lot better. That’s
the art of what we do” m
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The Second Collision
Basis for Safety in Automobiles

c:nhwgthiges:i:: the :uucfun;-nsﬁi:glthntltho structure has the proper
strength and s ness to maintain a livable volume for the occupants and prevent
the seat attachments from breaking free -

Tie=down chain strength--assuring that the high mass items such as the transmission
and engine do not break free from their mounts and penetrate occupied areas

gccup::t acce%:;;eio: on:iromr;t-;p:::id{ng :hodnocuury crash load absorption
y using erus e structures, loa ting landin ars, ene aboorbi seats
e Tty keep the locds on thal oeSupants: within hemen tolsranceilavel ! *

Occupant environment hasards--providing the necessary restraint s chu adi
etc., to prevent injury caused by occupant flailing Y . S &

Postorash hasards--after the crash sequence has ended, providi rotection against
flammable fluid systems and permitting egress under ahpcond:lt:gn:

_— . . --Army Helicopter Crashworthiness Standards
The Original Five Elem : 500 :
g ents of Crashworthiness (MIL-STD-1290) in 1964
In the 1950's the military designed for safety using “Accident Prevention” as

a basis for their transports design criteria. Hugh DeHaven and Colonel

John Paul Stapp revolutionized this thinking by creating the science of the

second collision, they termed it Crashworthiness. By the Mid-60's

crashworthiness was incorporated into all helicopter. fixed wing craft,

ground transport vehicles and personnel carriers.

Today. the automotive industry tries to address these second impact issues
with the same profit based decisions and an outdated set of minimum 8
standards set forth by the National Highway Transportation Safety S
Administration. Although there have been very important milestones in the |

‘area of crashworthiness in automobiles, the fact is that the industry oy
conlinues making vehicle safety systems that maim and kill their occupants

in crashes that are completely foreseeable in the real world.

i vehicle safety has Improved dramatically E
over the last 80 years

About the TRACY firm:

For over 20 years, Todd Tracy has focused his law practice on vehicle
crashworthiness cases. Vehicle crashworthiness is the science of preventing
or minimizing injuries or death following an accident through the use of
vehicle safety systems. Mr. Tracy has tried cases against GM, Ford, Chrysler,
Toyota, Nissan, Honda, Mazda, Mitsubishi, Ferrari, TRW, Takata,
Honeywell, Allied Signal, and Cosco/Dorel Juvenile Products. Mr. Tracy
has handled over 2,500 vehicle crashworthiness cases against every major
vehicle, component part, and child safety seat manufacturer.

Mr. T.racy is a frequent lecturer on vehicle safety issues and how to
effectively win at trial. He also funds research and testing to make vehicles

safer. Feelfree to contacthim at 214-324-9000.

Attorneys at Law

For Information on Vehicle Crashworthiness Safety Issues:
«oto WWW.Vehiclesafetyfirm.com and click on Crashworthiness.




